~F 1 W L D

10
i1
12
13
14
15
16
17
18

BEFORE THE
SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF CRNCELLATION
OF A CEASE AND DESIST ORDER
ISSUED BY THE DEPARTHMENT OF
ECOLOGY 70 JOHKR A. and ESTER
NELSON,

}
}
)
}
)
)

LLOYD P. and MARGARET (., PULLER, H
)

Appellants, ) B 83-21

)
) ORDER GRANTING SUMMARY
}
)
)
)
)
)
}

JUDGHMENT O GROUNHDS OP
NO JURISDICTIOR

Y.
STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY, and
JOHUR A. and ESTER NELSOR,

Respondents.

On June 16, 1883, respondents John A. and Ester Nelson filed their
“Motion for Summary Dismissal of Appellants' Clainm® in this matter,
Respondent Department of Ecology jeined in support of this motion.

The motion was opposed by appellants Lloyd F. and Margaret C. FPuller.

Having heard the oral argument of counsel for all parties on

July 13, 1983, at Lacey, Washington, having read the written
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—e=orandix fi1led by each party together with the records and files
~erein, and being fully advised, the Board rules as follows:

I. In the prior, coapanion case to this one, helson v, J0F and

Fuller, SEB No. 79-1]1, we reviewed oyr jurisdiction “o hear appeals

fron snorelines regulatory orders of the Departnent of Ecology (DRE).
Sven review was then provided oy WAC 173-14-190, a rule promulgated by
20=. We concluded that the Board lacks Jurisdiction £6 hear such
appeals,. That decision 1s attached, and incorporated here:n by this
reference,

2. Subseguent to our decision.in SHB No. 79«11, above, DOB
repealed 1ts rule by conferring jurisdiction upon this Boarg.

3. Tnhere 1S no geniine i1ssupe of material fact in this matter,

4. There 18 no legally sigaificant distinction hetween the facts
of tne prior case (SE3 No. 79-11), which 1nvolved a shoreline
regulatory order staying construction, and this case which 1nvolves a
shoreline regulatory order cancelling the first order. lie concluce

trat the 3Board lacks jurisdiction to hear this satter and enter tag

foliowing:
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ORDER

Respondent’'s M¥otion for Summary Judgment 1s granted and this

—atrer 13 dismissed for lack of jurisdiction.

DONE at Lacey, Washington, this /St  day of (2‘{9{:36: , 19813,

DRADER LAXTITING

SIHMMARY
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SEORELINES HEARINKGS B0ARD

Ll BAlr ko

CAYLF ROZEROCK, Cnairman

Deturi/ltllans

BAVID AKANA, Lawyer Member

RANCY BURNETT, Hemoer

{S5ee Dissent)

LAWRENCE J. FAULEK, Memder



PAULF, Menser, Dissentirng:

= wz+trer cane pefore the Shorelines Hearings Beard on ooetion of

appellzntz. 7Tre zarties filed ~ritten argument and supportive
docunerzz.

Tre 1z3Le rased 1n the notion is whether this Board has
juriséiction <o tear and decide the matter(s) raised in the notice of
appeal; 1.e., whether the 1ssuance by respondent Departnent of Ecology
of an eaforcenen- order 1s appealable to this Board.

~he wnferlylng guestion 1s whether such appeals are within tke
scope - zit-oritv delegated to the Shorelines Hearings 3card by the
legislz=.re 1a t-e cassaze of tae Snoreline Management Act of 1971,

-ne rezxt Ior Zelegat:on to an administrative tribunal has been

states == f¢llows 1 5TALIOYW & COOPIR, CASZS AND QTHER MATERIALS ON

ADMINIZTA2TIVE TRIZTNLLS 5 (3¢ ed. 1957):

1= m P

In & wors, %=nen, we loogk for the rights, duties,
oowers 203 srivileges of administrative tribunzls 1in
=:tner *-e egpr=ss langeage cor the 1mplications of
s ak-tes 2]l corstrced in the light of zrevailing
soRETit.t1cnal Limliket19ns.

{72 tzz kzowiedce of ~his author, there have seen nc cases 1n

wWasrinc-cn dealirns 2irectly «~itn the scope of pow~er of a legislatively
crea-~e< ag-inistrazave tribunal,) It 18 reasonadle to expect,

howevser, =-ah “ne wWzsninzhon courts would fasnion a similar test to

tnat g.ootel zcove Sroo Stason and Cooper.
In reslew.rg T adtrority 2£ one state agency, the

no-lonzer-s#¥.3=2-* -spar+Tent of Puplic 3ervice, -he Stéte Supre=
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rourt applied the following test:

It 15 well settled in this state, as elsewhere, that
a public service commlission, such as the departnent
of public service i1n this state, 15 an adminmistrative
agency created by statute and as such has no i1nherent
powers, but only such as have been expressly granted
to i1t by the legislature or have, by 1mplication,
been conferred upon i1t as necessarily i1ncident to the
exercise of those powers expressly granted. Srate ex
rel. P.U,D, v, Dept. of pPublic Service, 21 Wn.2d4 201,
208, 209, 150 P.24 709 (1944Y,.

It seemes to pme that the Shorelines Hearings Board has the
necessary Jurisdiction py virtue of the above tests. <This 18 “rie
particularly 1n light of the deference of the appellate courts to the
ad-inistrative expertise of the Sho}el1nes Hearings Board {(Departpent

of Ercology v. Ballard £lks Lodge Ho. B27, 84 Wn.2d 5%1, 556, 327 p.22

1121 {1%874)), the stress which that the court has placed on the

lioeral construction of the Shoreline Management Act {Javes v. Zount,

87 wn.2d 441, 446, 447, 536 p.2d 157 (1975})) and to the egually
ioportant policy of ensuring uniform, statewlide enforcezent of the
Sioreline Management Act,

7ne Shoreline “anagenent Act expressly grants authority o =re
Saorelines Hearings Board to hear reviews of appeals regarding the
granting, denying, or rescission of permits issued under the achL, as
well as appeals of local governments of naster programs., RCAW

93.58.180(1) and RCW 90.58.180{(4).

I~ 15 obvious Irom reading tne statute that t e essential arsa of

- -

3pard jurisdiction involves individualized shoreline disputes,

f:;. 83”“'53
Lo, B3-21 2



It 18 entirely conzistent with this statutory approach to
interpret the jurisdiction of the RBoard broadly to encompass the
revies of appeals froc enforcenent orders which are restricted tce
individualized shoreiine disputes, In such apbeals, the 3ocard is
confined L0 revievwing srecisely the same types of i1ssues that 1t faces
relating to permits,

for tne Shorelines Hearings Board tc review enforcement orders
designed to ensure compliance with the provisions of the Shoreline
Managecent Act is necessarily incidental to the jurisdiction of the
3oard over other cases :involving regulation of developazent on tke
snorelines of the stare tnroLgn the perolt systen,

Th1s state has, througn i1ts appellate courts, adopted the federal
approacs of allowing & delegation of adoinistrative authority in ke
assence of specific statutory standards, s0 long as hbhere exist

adeguate procedural safeguards. Yakima Clean xir v, Glasconr Ballders,

in

35 wn.,z23 255, 534 P.z¢é 33 (1972); Barry & Barry, Inc. v. Departnent of

Moror Jenicles, 8! Wn.2d 138, 300 p.2d D40 (1%72); Rody v. Eallis, 81

wn.2d 58, 500 P.28 97 {197Z). As Was Sn0wn 1N Yakima, supra, 1t 1s

clear trat adeguate procedural safeguards exist, given the rignn of
“nre appellant to & contested case hearing, as well as the subseguent
rignt ¢f appeal to tnre courts under the Adashington Adzmipistrative

Procedure ACt. WAC 173-14-190{(1) and wAC 173-14-190(2).
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Por the above reasons, ! pelieve that by necessary implicat:ion the
aoard does have the starutory jurisdiction to review enforcement

orders of thne Departrent of Ecology.

e Seth

L& Rs::csw Menber

Snorelines Hearings Board





